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FROM: 
AActing Fedeeral Insurancce Administrrator 
NNational Floood Insurancce Program 

SUBJECT: 	 NNotice of FEEMA’s Intennt to Adopt, by Regulatioon, a Clarificcation of thee 
CCurrent Exppress Preempption Clause of the Standdard Flood Innsurance Poolicy 

FEMA iss aware of a recent decission of the UUnited States Fifth Circuiit Court of AAppeals in 
Campo vv. Allstate Inss. Co., 562 FF.3d 751 (5thh Cir. 2009). In that deciision, the Coourt significaantly 
revised thhe scope of FFederal preeemption of LLouisiana staate law tort reemedies by tthe Nationall 
Flood Inssurance Act and its impllementing reegulations. Inn particular, Campo founnd that certain 
issues rellated to the rrenewal of a policy weree questions oof policy formmation, not cclaims hand ling, 
and held that a claimm based on a bbreach of a sstate-law duuty governingg policy formmation is nott 
preempteed by the Naational Floodd Insurance AAct and its immplementingg regulationss. 

FEMA previously unnderstood annd intended iits regulationns to preemppt state law cclaims relate d to 
policy foormation, rennewal, and addministratio n arising froom allegationns of WYO CCompany errror 
as distincct from agennt error (agennt error is noot subject to Federal reguulation underr 42 U.S.C. § 
4081(c))..  FEMA undderstood andd intended prreemption too apply, partticularly wheere there is aa 
conflict wwith a Federral regulationn on the mannner in whichh policies were administtered, and also 
had expreessly preemppted state laww related to claims handdling. To thee extent theree are conflictts 
between Federal and state law, FFEMA recognnizes that appplication off state laws wwould interfeere 
with the implementattion of the NNational Floood Insurancee Program annd would fruustrate the 
national ppurpose andd scope of thee program. 

Rather thhan its appliccation in Cammpo, federall preemptionn should apply not just too claims 
handling activities, bbut also to poolicy admini stration. Speecifically, prreemption shhould apply tto 
the nationnally uniformm and FEMAA-mandatedd processes ggoverning poolicy issuancce and the 
administrration of exiisting flood ppolicies, inclluding but noot limited too rating, reneewal, transfe r, 
non-reneewal, cancelllation, or refoformation. Innsurance ageent procuremment disputess or any 
allegationn of negligennce on the part of the inssurance agennt related to procuremennt are not subbject 
to preempmption. 
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In light of Campo, FEMA will review its regulations to determine whether clarification is 
required to fully implement its intended scope of preemption. FEMA understands Campo, 
however, not to preclude application of preemption related to issuance, renewal, or 
administration of policies where there is an express conflict with a Federal statute or regulation. 

We ask for your full support. Any questions or comments regarding this extension should be 
directed to James A. Sadler, CPCU, AIC, Director of Claims, National Flood Insurance Program. 
Mr. Sadler may be reached by email at James.Sadler@dhs.gov. 

cc: Vendors, IBHS, FIPNC, Government Technical Representative 

Required Routing: Claims, Underwriting 
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